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DETAILED ACTION 
The finality of the 01/05/2010 office action is withdrawn. 
Claim Rejections - 35 USC §112 

1 . The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

2. Claim 3 recites the limitation "said vacuum-producing device" in line 4. There is 
insufficient antecedent basis for this limitation in the claim. 

Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. Claims 20,21 ,2-6,8,9 are rejected under 35 U.S.C. 1 03(a) as being unpatentable 
over Brooks (USPN 6,000,571 ) in view of Gray (USPN 7,273,1 55) and in view of Martin 
(USPN 3,815,778). 

Brooks discloses the invention substantially as claimed as follows: 
With respect to claim 20, a container having a tubular wall (14) and an upper opening 
thereto through a rim (15) of said wall and a clos e d bottom (13) ; a liner (12) having a 
tubular wall (1 7) and hav i ng a top opening at a rim (22) of said wall and a closed bottom 
(16) and disposed for placement in said container (11) through the opening of the 
container; said liner adapted for receiving a trash bag (31 ) through the opening of said 
liner; said liner dimensioned for insertion within said container with said liner opening in 
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a fixed relation to said container opening and to thereby form an annular space (19) 
between said liner wall and said container wall; said liner wall having a plurality of 
apertures (23,24). 

3. With respect to claim 21 , a liner (1 2) for a vacuum operated a tubular wall 
(17) and an upper opening thereto through a rim (22) of said wall and a closed bottom 
(16), an aperture through one of said container wall and bottom (24), and means for 
withdrawing air through the aperture (col 4 line 25-28 describes the air movement), said 
liner comprising: a tubular wall (1 2) and having a top opening at a rim (22) of said wall 
thereof and a closed bottom (16) and disposed for placement in said container through 
the opening of said container; said liner adapted for receiving a trash bag (31 ) through 
the opening of said liner; said liner dimensioned for insertion within said container with 
said liner opening in a fixed relation to said container opening and to thereby form an 
annular space (19) between said liner wall and said container wall from a location 
proximate to the opening; said liner wall having a plurality of apertures (23,24) 

4. With respect to claim 8, Brooks shows comprising a perforated container lid (30), 
the container further including a closed container bottom (13) and a container flange 
(the upper edge of 15 meets the structure and recitation of flange) extending around an 
the opposite end of the tubular wall opposite the closed bottom (13); and the closed 
liner bottom (16) closing one end of said liner wall, said liner bottom spaced from said 
container closed bottom to define the annular space (fig. 2) a liner flange (21 ) provided 
on the rim of the opposite end of said liner wall from said liner bottom (16), the said liner 
flange structured and arranged to engage the container flange (rim of 15) for removably 
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receiving the container lid and wherein said means for withdrawing air is mounted on 
said container closed bottom (fig. 4). 

5. With respect to claim 9, Brooks shows a perforated container lid (30), the 
container further including a container flange (rim of 15) extending around an end of 
said tubular container wall opposite a closed bottom end (13), and said liner further 
including a liner flange (21 ) on the rim, said liner wall spaced from said tubular wall to 
define said annular space (19) and said liner flange structured and arranged to engage 
said container flange (rim of 15) for removably receiving said container lid (30). 

However Brooks does not disclose said liner wall having a plurality of apertures 
around and down its tubular wall from a location proximate said opening to a location 
proximate said closed bottom, said openings communicating from the interior of said 
liner to said annular space when said liner is inserted into said container, said at least 
one opening plurality of apertures comprises a plurality of elongated openings provided 
in spaced apart parallel relationship. 

Martin teaches said liner wall having a plurality of elongated openings (15) 
extending in a direction between said rim and bottom of the container (claims 2,4) provided 
in spaced apart parallel (c iaim 6) relationship around and down its tubular wall from a 
location proximate said opening to a location proximate said closed bottom, said 
openings communicating from the interior of said liner to said annular space when said 
liner is inserted into said container; in the same field of endeavor for the purpose of 
ventilation. 
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It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to add a plurality of elongated openings provided in spaced apart 
relationship as taught by Martin to the liner wall of Brooks in view of Gray in order to 
forcefully remove air pockets form the sidewall of a flexible bag liner in a trash 
receptacle. 

However Brooks does not disclose an exhaust aperture through one of said 
contained wall and bottom; and means for withdrawing air from said annular space 
through the apertures through said exhaust aperture wherein air pressure is reduced in 
said annular space and the trash bag is forcefully deployed against and down said liner 
wall responsive to operation of said air withdrawing means.. 

Gray teaches (fig. 10) an exhaust aperture (94) through the container or one of 
said contained wall and bottom; and means for withdrawing air (a fan 95) from said 
annular space through the apertures through said exhaust aperture wherein air 
pressure is reduced in said annular space and the trash bag is forcefully deployed 
against and down said liner wall responsive to operation of said air withdrawing means 
(col 2 line 50-55), Grey also shows closed bottoms of the container and liner in the 
same field of endeavor for the purpose of removing space between the bag and the 
liner of a trash receptacle. 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to add an air removal mean to the bottom (claims) or side (claims 3,9) of 
the container as taught in various embodiments of Gray to the container of Brooks in 
view of Martin in order to remove air pockets in the bag liner of a trash receptacle. 
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Response to Arguments 

6. Applicant's arguments filed 09/1 1/2009 have been fully considered but they are 
not persuasive. In response to applicant's amended claims, please see the amended 
rejection above. 

In response to applicant's arguments 

"For example, Brooks teaches a trash receptacle having an inner 
portion (12) and an outer portion (II). The Examiner incorrectly provides 
that Brooks does not teach a plurality of apertures. On the contrary, 
Brooks teaches a plurality of apertures 24 in the inner base (16) of the 
inner portion (12) and vent holes (28) in the depression (25). The stated 
purposes of these apertures (24) and vent holes (28) are, respectively, 
for easy removal of the trash bag and to introduce a scent into the inner 
portion (12). See, e.g., Brooks, col. 4, lines 23-30 and lines 56-58." 

7. Applicant is not treating the claims as a whole, the claim language reads " a 

plurality of apertures around and down its tubular wall" the more complete structure was 

addressed in the rejection and applicant's argument is not persuasive. 

In response to applicant's arguments 

"The invention as claimed solves a problem having to do with 
inserting a trash bag, not removing it. Furthermore, the invention as 
claimed draws air out of the inner liner rather than to introduce (scented) 
air into the liner. Consequently, -old elements" are not performing the 
same function as taught by Brooks and do not yield what one would 
expect by reading Brooks." 

8. In response to applicant's arguments against the references individually, one 
cannot show nonobviousness by attacking references individually where the rejections 
are based on combinations of references. See In re Keller, 642 F.2d 413, 208 
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USPQ 871 (CCPA 1981); In re Merck & Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 
1986). 

9. In response to applicant's argument that "the invention as claimed solves a 
problem having to do with inserting a trash bag, not removing it" , a recitation of the 
intended use of the claimed invention must result in a structural difference between the 
claimed invention and the prior art in order to patentably distinguish the claimed 
invention from the prior art. If the prior art structure is capable of performing the 
intended use, then it meets the claim. 

10. In response to applicant's arguments 

"Here again, the invention as claimed solves a problem having to 
do with inserting a trash bag, not removing it. Furthermore, the invention 
as claimed forcefully draws air out of the inner liner to make the trash 
bag deploy against the inner wall of the line, whereas the trash bag in 
Martin is "deployed" only when and as it is filled with garbage. 
Consequently, -old elements" are not performing the same function as 
taught by Martin and Brooks and do not yield what one would expect by 
reading Martin and Brooks ." 

11. In response to applicant's argument that the references fail to show certain 
features of applicant's invention, it is noted that the features upon which applicant relies 
(i.e., forcefully draws air out) are not recited in the rejected claim(s). Although the 
claims are interpreted in light of the specification, limitations from the specification are 
not read into the claims. See In re Van Geuns, 988 F.2d 1 181 , 26 USPQ2d 1057 (Fed. 
Cir. 1993). 

12. In response to applicant's next argument, 

Finally, the Examiner suggests combining Gray with Brooks and 
Martin. Gray, like Brooks teaches providing an inner receptacle 
(12) in which a plurality of vent holes (20, 20A) are disposed solely in a 



Application/Control Number: 10/822,928 
Art Unit: 3781 



Page 8 



bottom wall (16). A fan (95) draws air out of the inner receptacle (12) via 
the vent holes (20, 20A) to deploy the trash bag (I). As shown in Gray's 
drawings, once the inner receptacle is inserted in the outer base 
member, the outer walls of the inner receptacles and the inner walls of 
the outer base members are in a tight interference fit. Indeed, after 
insertion and during operation, the only air cavity is that formed between 
the two bottom walls (13 and 16). In short, Gray teaches drawing air out 
of the bottom of the inner receptacle and inside the inner receptacle. 
Adding apertures to the Gray side walls would be senseless because 
the outer walls of the inner receptacles and the inner walls of the outer 
base members operate to form a seal preventing air to be withdrawn. 
However, as accompanying Figs. 6a-6c demonstrate, by drawing air 
from the bottom only, this often results in unsatisfactory results. 
Nevertheless, under the KSR inquiry, adding a plurality of apertures to 
the walls of an inner liner would result in -old elements" performing an 
entirely different function that that for which they were provided in 
Martin. Moreover, as shown in accompanying Figs. 7a-7d, the 
combination yields a more satisfactory result that uses the air pressure 
on the inner wall of the liner to prevent the vacuum from drawing the 
plastic bag down along the inner wall. This result could not and would 
not have been foreseen by or obvious to those skilled in the art. 
Accordingly, the Applicant believes that independent claims 20 and 21 
and all claims depending therefrom satisfy all of the requirements of 35 
U.S.C. § 101 , et seq. - especially § 103(a) - and are in condition for 
allowance. Withdrawal of the grounds for rejection is respectfully 
requested. 

Examiner is encouraged to contact the undersigned to work out any 
differences which may be seen as impeding the allowance of this 
application. 

13. In response to applicant's arguments against the references individually, one 
cannot show nonobviousness by attacking references individually where the rejections 
are based on combinations of references. See In re Keller, 642 F.2d 413, 208 
USPQ 871 (CCPA 1981); In re Merck & Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 



1986). 
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14. Examiner views all of the references that have been applied to perform a very 
similar function, the function of containing a trash bag liner. Applicant's argument that 
they perform entirely different functions is not persuasive. 

Conclusion 

15. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to SHAWN M. BRADEN whose telephone number is 
(571)272-8026. The examiner can normally be reached on Mon-Friday 9-6:30 est. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Anthony Stashick can be reached on (571)272-4561 . The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Anthony Stashick/ 
Supervisory Patent Examiner, Art 
Unit 3781 

IS. M. B./ 

Examiner, Art Unit 3781 
16. 



